EMPLOYMENT DEVELOPMENT DEPARTMENT

Adoption of Title 22, California Code of Regulations
Section 2706-7

FAMILY TEMPORARY DISABILITY INSURANCE BENEFITS
PENDING APPEAL

Initial Statement of Reasons

BACKGROUND:

The State Disability Insurance (SDI) program was established in 1946 to provide
a partial wage replacement to eligible workers who were unable to perform their
regular or customary work due to an iliness or injury that was not work related.
The enactment of Senate Bill (SB) 1661 (Chapter 901, Statutes 2002) and SB
727 (Chapter 797, Statutes 2003) established the Family Temporary Disability
Insurance (FTDI) program, also known as the Paid Family Leave (PFL) program,
as a component of the SDI program.

The FTDI benefit expands the scope of the SDI program to provide partial wage
replacement to workers taking family care leave and is administered by the
Employment Development Department (Department) in accordance with the
provisions of Part 2 (commencing with section 2601) of the California
Unemployment Insurance Code (code). FTDI benefits are provided to workers
who are unable to perform their regular or customary work when taking family
care leave to either provide care for a seriously ill child, spouse, parent,
registered domestic partner or bond with a new child. FTDI benefits became
available for eligible workers as of July 1, 2004.

Title 22, section 2706-5 of the California Code of Regulations (CCR) establishes
criteria which provide that Disability Insurance (DI) benefit payments may
continue in situations where the Department initially determines a claimant
eligible for benefits, but thereafter determines the claimant ineligible or
disqualified for further benefits, and the claimant files an appeal as a result of the
subsequent determination. This section was established specifically to address
circumstances related to DI benefits as a result of a claimant’s own illness or
injury; however, it does not provide sufficient criteria applicable for the payment
of FTDI benefits pending an appeal by a claimant as a result of taking family care
leave.



NECESSITY:

Under code sections 305 and 306, the Department is authorized to adopt,
amend, or repeal regulations for the administration of the functions of the
Department. Under code sections 2625, 2706, and 2708, SDI benefits are
payable from the Disability Fund to individuals who file a claim for benefits in
accordance with authorized regulations and are eligible to receive such benefit
payments.

Currently, the provisions of section 2706-5 of the CCR prescribe requirements for
the administration of DI benefits pending appeal by a claimant. The provisions
within section 2706-5 of the CCR are exclusive to DI benefits and are not
applicable to FTDI benefits. The adoption of title 22, section 2706-7 of the CCR
is necessary in order to establish the distinct requirements and proper regulatory
references when determining whether a claimant is eligible or ineligible to receive
payment of FTDI benefits pending an appeal.

The proposed regulation for section 2706 -7 is as follows:

Section 2706-7 — Payment of Family Temporary Disability Insurance
Benefits Pending Appeal by Claimant.

Subdivision (a) - Describes the scope of the proposed regulation which provides
for the continuance of FTDI benefits pending an appeal by a claimant, based on
similar provisions established in section 2706-5 of the CCR for DI benefits.

Subdivision (b) — Provides a general overview of the proposed regulatory
requirements related to the continuance of FTDI benefits pending an appeal by a
claimant, including the timeframe for filing an appeal of a subsequent
determination of ineligibility.

Subdivision (c) — Establishes the criteria by which the Department initially
determines a claimant eligible for FTDI benefits upon filing a first claim, in relation
to the continuance of FTDI benefits pending an appeal by a claimant. In addition,
six examples are provided to illustrate the various circumstances related to claim
filing, late medical extension, reconsideration of determination and
reconsideration of computation that the Department may encounter when
determining whether a claimant is eligible or ineligible to receive FTDI benefits
pending an appeal.

The proposed regulation is necessary to delineate the requirements utilized by
the department to determine whether a claimant is initially eligible for FTDI
benefits, as well as, articulate related circumstances that are provided in each
example to ensure the proper administration of FTDI benefits. The proposed
regulation would also provide consistency with subdivision (c) of section 2706-5
of the CCR.



Subdivision (d) — Establishes authority and defines circumstances under which
the Department would not continue benefits pending the decision of an
administrative law judge when FTDI benefits are otherwise limited by operation of
the law. The proposed regulation cites and summarizes various code sections
that support the Department’s position when a determination is made, under
specified circumstances, that a claimant is ineligible to receive FTDI benefits.

The proposed regulation also provides an example to illustrate a circumstance by
which the Department would determine a claimant ineligible for FTDI benefits
due to the receipt of duplicate benefits.

The proposed regulation is necessary to identify and reference relevant statutes
that may support a determination made by the Department to discontinue
payment of FTDI benefits pending an appeal, as applicable. The proposed
regulation would also provide consistency with subdivision (d) of section 2706-5
of the CCR and ensure the proper administration of FTDI benefits.

Subdivision (e) - Provides that a claimant is not entitled to receive FTDI benefits
pending an appeal for any day the claimant is subject to disqualification based on
fraud, misrepresentation or willful nondisclosure of a material fact related to initial
eligibility for FTDI benefits.

The proposed regulation is necessary to establish regulatory authority to support
the Department’s determination to discontinue payment of FTDI benefits when a
claimant is found to have willfully made a false statement or failed to report a
material fact in order to obtain FTDI benefits. The proposed regulation would
also provide consistency with subdivision (e) of section 2706-5 of the CCR and
ensure the proper administration of FTDI benefits.

Subdivision (f) — Provides that a claimant forfeits any right to FTDI benefits for
52 weeks beginning with the week in which a criminal complaint is filed against a
claimant for any conviction under section 2101 of the code for willfully making a
false statement, or knowingly failing to disclose a material fact to obtain or
increase benefits.

The proposed regulation is necessary to establish regulatory authority to support
the Department’s determination to deny a claimant benefits for the 52 week
period, as specified, due to any conviction under section 2101 of the code. The
proposed regulation would also provide consistency with subdivision (f) of section
2706-5 of the CCR and ensure the proper administration of FTDI benefits.

Subdivision (g) — Provides that a claimant is not entitled to a cash refund of
FTDI benefits previously offset, or payment of any portion of continued FTDI
benefits pending appeal which is subject to offset against an overpayment of
FTDI benefits previously paid when the overpayment is determined final and due.



The proposed regulation is necessary to establish regulatory authority to support
the Department’s determination to deny a claimant a refund or payment of FTDI
benefits as a result of any corresponding offset imposed by the Department. The
proposed regulation would also provide consistency with subdivision (f) of section
2706-5 of the CCR and ensure the proper administration of FTDI benefits.

Subdivision (h) — Provides that a claimant is not entitled to a cash refund of
FTDI benefits previously intercepted or payment of any portion of continued FTDI
benefits pending appeal which are subject to intercept in order to satisfy any
unpaid court-ordered child support obligation.

The proposed regulation is necessary to provide the Department the authority to
withhold payment of FTDI benefits pending an appeal by a claimant that is
subject to intercept in order to satisfy a child support obligation. The proposed
regulation would also provide consistency with subdivision (i) of section 2706-5 of
the CCR and compliance with section 17518 of the Family Code to ensure the
proper administration of FTDI benefits.

Subdivision (i) — Provides that a claimant is ineligible to continue to receive
FTDI benefits pending an appeal for any day on which the claimant has reported
that the care recipient’s serious health condition no longer warrants the
participation of the claimant, is no longer bonding with a new child or has
returned to regular or customary work.

The proposed regulation is necessary to provide the Department the authority to
discontinue payment of FTDI benefits pending an appeal when it deems the
claimant ineligible for FTDI benefits for failing to meet the requirements under
section 3303 of the code. The proposed regulation would also provide
consistency with subdivision (j) of section 2706-5 of the CCR and ensure the
proper administration of FTDI benefits.

Subdivision (j) — Requires the Department to provide sufficient notification to the
claimant regarding his/her rights under an appeal to an administrative law judge,
potential eligibility for payment of FTDI benefits and potential repayment of FTDI
benefits received based on a determination made by an administrative law judge.

The proposed regulation is necessary to delineate the Department’s authority
and responsibility to provide due process to a claimant regarding his/her right to
an appeal based on an adverse determination by the Department, proper
notification to claimants regarding potential eligibility for FTDI benefits pending
appeal, and proper notification to claimants specifying potential repayment of
such benefits. The proposed regulation would also provide consistency with
subdivision (k) of section 2706-5 of the CCR and ensure the proper
administration of FTDI benefits.



Subdivision (k) — Establishes ineligibility criteria regarding the receipt of FTDI
benefits pending an appeal based on the claimant filing an untimely appeal, a
dismissal by an administrative law judge for nonappearance at a hearing by the
claimant, and the claimant filing an appeal with the California Unemployment
Insurance Appeals Board as a result of an adverse decision from an
administrative law judge.

The proposed regulation is necessary to provide the Department authority to
discontinue payment of FTDI benefits when a claimant is found to have met the
criteria, as specified. The proposed regulation would also provide consistency
with subdivision (I) of section 2706-5 of the CCR and ensure the proper
administration of FTDI benefits.

PLAIN ENGLISH CONFORMING STATEMENT:

The Department has drafted the proposed regulatory action in plain English
pursuant to section 11346.2(a)(1) of the Government Code.

CONSIDERATION OF ALTERNATIVES:

In accordance with section 11346.2(b)(3)(B) of the Government Code, there were
no reasonable alternatives to be considered by the Department.

SMALL BUSINESS IMPACT:

The proposed regulation in and of itself will have no effect on small businesses.
The proposed regulation will help clarify existing regulations by establishing new
provisions focused on determining eligibility for payment of FTDI benefits
pending an appeal without imposing any new requirements on small business.
The proposed regulation does not require that small businesses take any action
or refrain from taking any action in regards to conducting business.

ECONOMIC IMPACT STATEMENT:

The Department does not anticipate this regulatory action will result in any costs
to the federal government, to State government, to local county governments, to
private individuals, or to businesses and small businesses. Thus, no costs were
shown on the Economic and Fiscal Impact Statement.

The Department has made an initial determination that the proposed regulation
will not have a significant statewide adverse economic impact directly affecting
businesses including the ability of California businesses to compete with
businesses in other states. The proposed regulation will help clarify existing
regulations by establishing new provisions focused primarily on determining
eligibility for payment of FTDI benefits pending an appeal without imposing any
new requirements on businesses. The Department has determined that the



proposed regulation will not affect the creation or elimination of jobs within the
State of California; the creation of new businesses or the elimination of existing
businesses within the State of California; or the expansion of businesses
currently doing business within the State of California.
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